
What is the difference between – 
A Common Law Employee and an Independent Contractor? 

 
(CA Employment Development Department - EDD) 

 

"Common law," as we know it, has evolved slowly over the centuries based upon judgments rendered by the 
courts on individual cases. The common law of employment, as it exists today, is the total of all court decisions 
related to the question of what constitutes an employment relationship.  
 
An employer-employee relationship exists when a person who hires an individual to perform services has the 
right to exercise control over the manner and means by which the individual performs his or her services. The 
right of control, whether or not exercised, is the most important factor in determining the relationship. The right 
to discharge a worker at will and without cause is strong evidence of the right of direction and control. The 
following factors should also be taken into consideration:  

 Whether or not the one performing the services is engaged in a separately established occupation or 
business.  

 The kind of occupation, with reference to whether, in the locality, the work is usually done under the 
direction of a principal without supervision.  

 The skill required in performing the services and accomplishing the desired result.  

 Whether the principal or the person providing the services supplies the tools, equipment, and place of 
work for the person doing the work.  

 The length of time for which the services are performed to determine whether the performance is an 
isolated event or continuous in nature.  

 The method of payment, whether by time, a piece rate, or by the job.  

 Whether or not the work is part of the regular business of the principal.  

 Whether or not the parties believe they are creating the relationship of employer and employee.  

 The extent of actual control exercised by the principal over the manner and means of performing the 
services.  

 Whether the principal is or is not engaged in a business enterprise or whether the services being 
performed are for the benefit or convenience of the principal as an individual.  

 Whether the worker can make business decisions that would enable him or her to earn a profit or incur a 
financial loss. Investment of the worker's time is not sufficient to show a risk of loss.  

A written contract which claims to create the relationship of principal and independent contractor is not 
controlling if the practice of the parties shows that the principal retains the right of control under the common law 
test.  
 
The modern tendency is to find employment when the work being done is an integral part of the regular 
business of the employer and the worker does not furnish an independent business or professional service 
relative to the employer.  
 
If you are unsure as to whether your workers are employees or independent contractors, see our Information 
Sheet: Employment Work Status Determination (DE 231ES), which you may download, order online, or request 
by calling 1-888-745-3886. You may also refer to Independent Contractors Misconceptions (DE 573M-English or 
DE 573M/S-Spanish).  
 
 The California factors and the federal factors to determine whether a worker is an employee or an independent 
contractor differ in some cases. See IRS Tax Topic 762.  
 
For more information, call our toll-free number 1-888-745-3886 or visit your local Employment Tax Office. 
 
 
 
 

http://www.edd.ca.gov/taxrep/de231es.pdf
http://www.edd.ca.gov/taxrep/taxordn2.htm
http://www.edd.ca.gov/taxrep/de573m.pdf
http://www.edd.ca.gov/taxrep/de573ms.pdf


 

IRS Topic 762 - Independent Contractor vs. Employee 
 
To determine whether a worker is an independent contractor or an employee under common law, you must 
examine the relationship between the worker and the business. All evidence of control and independence in this 
relationship should be considered. The facts that provide this evidence fall into three categories – Behavioral 
Control, Financial Control, and the Type of Relationship itself.  
 
Behavioral Control covers facts that show whether the business has a right to direct or control how the work is 
done through instructions, training, or other means.  
 
Financial Control covers facts that show whether the business has a right to direct or control the financial and 
business aspects of the worker's job. This includes:  

 The extent to which the worker has unreimbursed business expenses,  
 The extent of the worker's investment in the facilities used in performing services,  
 The extent to which the worker makes his or her services available to the relevant market,  
 How the business pays the worker, and  
 The extent to which the worker can realize a profit or incur a loss.  

 
Type of Relationship covers facts that show how the parties perceive their relationship. This includes:  

 Written contracts describing the relationship the parties intended to create,  
 The extent to which the worker is available to perform services for other, similar businesses,  
 Whether the business provides the worker with employee–type benefits, such as insurance, a 

pension plan, vacation pay, or sick pay,  
 The permanency of the relationship, and  
 The extent to which services performed by the worker are a key aspect of the regular business of 

the company.  
 
For more information, refer to Publication 15-A (PDF), Employer's Supplemental Tax Guide, or Publication 1779 
(PDF), Independent Contractor or Employee. If you want the IRS to determine whether a specific individual is an 
independent contractor or an employee, file Form SS-8 (PDF), Determination of Worker Status for Purposes of 
Federal Employment Taxes and Income Tax Withholding.  
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Independent Contractor Reporting (ICR)  

(Both IRS and CA EDD) 

Any business or government entity that is required to file a federal Form 1099-MISC for services received from 
an independent contractor is required to report specific independent contractor information to EDD. This 
information will be used to locate parents who are delinquent in their child support obligations. 

The ICR requirements apply if you hire an independent contractor and the following statements all apply:  

 You are required to file a Form 1099-MISC for the services performed by the independent contractor.  

 You pay the independent contractor $600 or more OR enter into a contract for $600 or more.  

 The independent contractor is an individual or sole proprietorship.  

If all the above statements apply, you must report the independent contractor to EDD within 20 days of 
paying/contracting for $600 or more in services. You are not required to report independent contractors that are 
corporations, general partnerships, limited liability partnerships, and limited liability companies.  
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http://www.irs.gov/pub/irs-pdf/p15a.pdf
http://www.irs.gov/pub/irs-pdf/p1779.pdf
http://www.irs.gov/pub/irs-pdf/fss8.pdf

